The government wants people with long-term health conditions and social care needs to have more
choice and control over how their health and social care needs are met. One way they are supporting
this to happen is through personal budgets. A personal budget is an amount of money allocated to
spend on a range of things to support your assessed needs. It isn’t new money, but a different way of
spending health and social care funding to meet those needs.
One way to use a personal budget is to receive money directly and use it to hire your own personal
assistant (PA). Taking on your own PA means you have more flexibility and control over the day-to-day
management of the care you receive. But it may also mean that you become an employer. This carries
with it some important responsibilities, including organising payroll and ensuring tax and National
Insurance are deducted from your PA’s wages and paid to HM Revenue & Customs (HMRC).
If you do become an employer then the costs of being an employer should be built into the money given
to you. There will also be support available locally to ensure you meet all your employer responsibilities.
You can find out how to access this support by asking your social care or NHS coordinator.
The law around becoming an employer is complex so this factsheet has been developed by the Low
Incomes Tax Reform Group (LITRG), part of the Chartered Institute of Taxation, to explain the rules and
to help you understand more about what is involved. It is not possible for a short factsheet to cover all
the rules but you can find more detailed information on LITRG’s specialist care and support employer
website: www.disabilitytaxguide.org.uk/tax-status
Why is it important to know if I’m an employer?
Whether you are an employer is very important. It affects the type of tax and National Insurance contributions (NIC)
your PA pays and how they pay them. If your PA is your employee (and you are their employer) you will have
responsibility for deducting tax and NIC on any payments made to them under the PAYE system, whereas if they are
self-employed they are responsible for paying tax and NIC to HMRC themselves.
Usually a PA who is self-employed will be a 'sole trader' – this means an individual in business on their own account.
They may trade under their own name, e.g. Paula Gripes, or they may trade under a ‘business’ name, e.g. Gripes’
Care Services. This table shows the main differences between an employee and such a self-employed person:
EMPLOYMENT

SELF-EMPLOYMENT

Contracts

An employee has a contract of service. You (the
employer) will most likely have control over
what they do and when they do it.

Tax

An employee will pay tax on earnings from their
employment.
An employer deducts tax from their employee’s
pay and sends it to HMRC on their behalf. Tax is
paid throughout the year.

A self-employed person has a contract for services. They
are often described as ‘working for themselves’ and can
decide what work they do and how they do it. They will
often provide services to other people as well as you.
A self-employed person will pay tax on the profits from
their self-employment.
A self-employed person is responsible for assessing and
paying their own tax. They do this by filing a tax return at
the end of each tax year under the self-assessment
system.
Self-employed people are responsible for their own NIC.
They pay Class 4 NIC based on their profits and Class 2 NIC
based on the number of weeks of self-employment,
usually alongside their income tax after the end of the tax
year.

Payment of
tax

National
Insurance

Expenses

Employees pay Class 1 NIC on their earnings.
These are deducted from pay and paid to
HMRC by the employer, on the employee’s
behalf. The employer may also have to pay
secondary Class 1 NIC on their employee’s
earnings, which is an extra cost for the
employer.
It is quite difficult for an employee to get tax
relief for any employment expenses as they
usually have to be ‘wholly, exclusively,
necessarily’ incurred for the job.

The test for claiming tax relief for business expenses for
the self-employed is less strict than for employees and so
they can often get tax relief for more expenses than
employees.
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Who decides if my PA is employed or self-employed?
It is very important to understand that it is your responsibility to correctly decide the ‘status’ of your PA (that
is, whether they are employed or, less commonly, self-employed) based on the specific working
arrangements between you, so that you can operate PAYE if you need to.
You cannot just pick a status because it is either better for you or because the PA wants to
be self-employed or because the PA states they are self-employed for the work they do
for others. Tax law can override what either you or your PA intended. This means that
even if you have a contract with your PA that says they are self-employed, if the facts
indicate otherwise, HMRC can decide that they must be treated as your employee.
You need to decide the status of any PA that works for you, including ones that you are
matched with via an ‘introductory’ agency (even if the agency calls them ‘self-employed’).
The only time you do not need to worry about deciding the status of your PA is where
they supply their services through their own limited company or through an agency that
they are both paid and ‘managed’ by – in these cases, the responsibility for deciding their
status lies elsewhere.
Why have I not been told any of this before?
You may have had a personal budget for some time and it may be the case that the law around becoming an
employer was not discussed with you at all or you may have been told that you could engage your PA on a selfemployed basis without properly checking their status. This is not correct and if you have a ‘self-employed’ PA, it is
vital that you check whether this status is correct, or whether they are actually an employee.
If they are an employee then you need to take immediate action. The most important thing is that you register as an
employer with HMRC and start operating PAYE going forward. You then need to consider what action needs to be
taken to put right the incorrect historic position. You should probably seek advice on this from a professional tax
adviser and you should speak to your social care or NHS coordinator about arranging this.
How do I decide if my PA is employed or self-employed?
In most cases it is generally straightforward as to whether your PA is an employee or selfemployed. The general rule is that your PA will be:
 An employee if they work for you and do not have the risks of running a business.
 Self-employed if they run their own business on their own account and are responsible for
the success or failure of that business.
In deciding whether a PA is working for you or in business on his or her own account, a variety of
factors are relevant. Some of the most important ones in a care and support situation are
outlined below:
Mutuality of obligation – Where you are under an obligation to provide and pay for work and the individual is under a similar
obligation to accept the work and to perform the tasks delegated to them, this usually points to the relationship being one of
employment. If an individual is self-employed, they will have no guarantee of work and even if work is offered to them, they
are under no legal obligation to accept the work offered.
Right of control – If you can tell an individual what to do, how to do it and when to do it by, this will usually be seen as a
strong pointer to employment. On the other hand, a self-employed individual will have far more control over the jobs that
they undertake and the deadline for completion of those jobs.
Right of substitution – An employee will have no freedom to send a substitute in his or her place if, for whatever reason, they
are unable to perform their duties. On the other hand, if a self-employed individual has contracted to do a job and is either
sick or double-booked, that self-employed person will usually have the unfettered (or unrestricted) freedom to provide a
substitute of their choosing to complete the job in his or her place.
Provision of equipment – An employee is rarely responsible for providing his or her own equipment. A self-employed
individual, on the other hand, will normally be responsible for providing the necessary equipment to enable them to
undertake the work offered. However this factor will only be relevant in helping to decide if someone is self-employed where
the equipment involved is significant. The provision of ‘small’ items like gloves or wipes will therefore not count.

How do I apply the rules?
You will need to carefully consider each of the factors above, based on the relationship you have with your
PA and weigh up those pointing to employment against those pointing away from employment. Having done
that, a picture will emerge from which employment status can usually be decided.
If you have more than one PA, you will need to decide the status of each of them separately (and you should note it
is perfectly possible for someone who does not work full-time to be an employee). Your PA may have another job in
which they are self-employed or they may have a ‘Unique Taxpayer Reference’ from having been self-employed
previously, but all of this is irrelevant – you need to work out their status solely on the work they do for you now.
In general, most PAs we come across are employees (unless they work through their own limited company or are
paid and managed by an agency as set out in the box ‘Who decides if my PA is employed or self-employed?’). This is
because the work of the PA is very much determined by the person they care for, which means that the PA may
struggle to fall within some of the tests of self-employment. For example:






Mutuality of obligation: You may rely on your PA to help you with day-to-day living, so they will probably work
regular and set hours and not have the ability to turn down work.
Control: Given that care needs are usually very specific and you will have your own care plan, it is unlikely that a PA
will have a great degree of control over what work is carried out and how. Indeed, they would be at risk of
negligence if a care plan had been agreed and they deviated from it without prior agreement/good reason.
Substitution: By virtue of the very personal nature of your relationship with your PA, it may not be appropriate for
them to be able to send someone else in their place.
Provision of own equipment: This may well not be appropriate or necessary as you may have all the necessary
equipment in your own home for use, as it is likely that much will be in the form of adaptations fitted within the
property – lifts/hoists, etc.
What do HMRC say?
HMRC’s guidance in relation to care provided in a client’s home, set out in the Employment Status manual
(https://www.gov.uk/hmrc-internal-manuals/employment-status-manual/esm4015), states the following:
‘The case law tests normally indicate that a careworker who looks after a client in the client’s home is likely to be an
employee. In particular there will often be a significant right of control, for example the carer required to arrive at a
pre-arranged time and perform tasks at the request of the client. On occasions the facts may indicate selfemployment. For example, it may be the case that a careworker looks after a number of people concurrently and has
a business organisation in place.’

Self-employed PA – example
As outlined in the box ‘How do I apply the rules?’ most PA’s will be employees. However it is
possible for a PA to be self-employed, although this is likely to be the exception.
Example: Dave is a qualified care worker who works on a casual basis, around other commitments
that he has. He sometimes provides his services to Mikey who is usually cared for by his family
members. Dave is offered work, which he can accept or decline, when Mikey’s family feel they
need additional support or when they need some respite. He sends an invoice for any services
he provides for Mikey once a month. Dave has several clients like Mikey who he sees each
week for short periods.
Dave is vastly experienced in care work and he tends to each of his customers’ general needs in
accordance with their individual requirements. On occasion, Dave may not be able to see Mikey
(for example due to illness) even though an appointment has been arranged. Dave is married to
Nina, who is also a qualified care worker and on these occasions, she will step in and go and see Mikey instead. The
ability for Dave to send Nina in his place is provided for in the contract that he has with Mikey’s family.
It is worth noting that if Mikey was Dave’s only client, he was contracted to work a significant number of hours each
week for Mikey and his family dictated his work and had influence over who Dave used as his substitute (or were able
to refuse a substitution altogether), then he may well be an employee for tax purposes.

What help is available?
If you still are not sure whether your PA is an employee or not, HMRC can help you. They offer an online tool
which you can use: https://www.gov.uk/guidance/check-employment-status-for-tax. It will ask you a set of
questions about the situation and at the end of it will give you an indication of your PA’s status for tax.
However, there are currently a number of limitations with the tool, which mean you may find some of the
questions difficult to understand or answer and you may not get a reliable result. Things to watch out for if you want
to try and use the tool, include the following (this list is not exhaustive):
When using the tool and answering the first question ‘Which of these describes
you best?’ as an employer you should select ‘End client’. Although the
explanation on the tool says that ‘The end client is the public body, corporation
or business that the worker is providing services to’ this is also the category to
select if you are an individual taking on a PA.
Selecting ‘End client’ means that the tool then goes on to refer to you as ‘the
end client’ for the remainder of the questions, e.g. the second question asks
'Has the worker already started this particular engagement for the end client?'.
It may be helpful to substitute the words ‘the end client’ for ‘you’ and ‘the
worker’ for ‘your PA’ and read the question again, e.g. 'Has your PA already
started this particular engagement for you?'.
The third question asks ‘How does the worker provide their services to the end
client?’ – you should choose ‘As a sole trader’ to access the part of the tool
that you need (i.e. the bit that deals with ‘general’ status enquiries), even
though the PA is unlikely to be a sole trader in accordance with the ordinary,
natural meaning of the phrase.
There is also some quite technical language used in the questions, which can
be confusing. For example, the fourth question asks whether your PA is an
office holder. The term ‘office holder’ has a particular meaning in tax law and
includes treasurers, trustees, company directors, company secretaries or other
similar statutory roles. The person you take on as your PA will not be an office
holder, so you should answer ‘No’ to this question.
The fifth question (about substitution and helpers) is very important. It is
trying to establish whether your PA has the unfettered freedom to send a
substitute in their place if, for whatever reason, they are unable to perform
their duties. Unfettered means that you cannot give permission, ‘vet’ or in any
way restrict whom your PA sends in their place. If you can do any of these
things, then the answer to this question would be ‘Yes’.
Sometimes you are asked to click on ‘statement’ answers rather than yes/no
answers and they can often be a bit too mechanical to apply to ‘care’
situations. In such cases, you should choose the answer that best matches the
situation even if it is not an exact fit. For example, there is a question ‘Can the
end client move the worker to a different task than they originally agreed to
do?’. Because you are likely to have a close relationship with your PA there
might be some dialogue about what you would like them to help you with
next, before you ask them to actually do it. But this isn’t an option. The
nearest answer might be ‘Yes – but only with the worker's agreement’.
There is often no ‘Not Applicable’ option, which can make it difficult to answer questions which do not apply, e.g.
there is a question ‘If the end client isn't satisfied with the work, does the worker need to put it right at their own
cost?’ – but this hardly seems relevant to someone giving personal care. In such cases, you should pick the answer
that seems to be most appropriate – e.g. for this question, it might be ‘No – the worker wouldn't be able to put it
right because the work is time-specific or for a single event’.

What help is available? …...continued.
If you do use the employment status tool, you should print or save a copy of the enquiry and result so that if
there are any questions from HMRC at a later date, you can show these as evidence that you ran a tax
employment status check. You should also make a note of any questions that you struggled to understand or
answer and record your reasoning for answering them the way you did, so that you can show HMRC evidence
that you took as much care as possible. As we shall see in the box ‘What if I get my PA’s status wrong?’, this
can help you even if the ultimate decision you made was wrong.
HMRC also have an employment status customer service team that may be able to help you work out if your PA is
employed or self-employed or answer any questions you have about using the employment status tool. You can call
them on 0300 123 2326, Monday to Friday: 8:30am to 4:30pm.
What if I get my PA’s status wrong?
Although getting your PA’s employment status wrong is not a legal offence in itself, it can have problematic
consequences when a person does not do something when they should, as a result. For example, if you do not
deduct tax and NIC (or pay any employer’s NIC) because you treat your PA as self-employed but HMRC later disagree
with this because in reality they are an employee, then you will not have paid the right amount of money to HMRC
and you could find that you have to pay over the unpaid tax and NIC to HMRC (with interest) and also a penalty.
Although HMRC are likely to be sympathetic in care and support employer cases, having them inquire into your
affairs can be intrusive, lengthy and stressful, and the consequences of getting a status wrong can be expensive,
especially when you consider HMRC can usually go back four years (more, if they think you have been ‘careless’).
The normal position is that the payment of both PAYE tax and Class 1 employee NIC is the obligation of the
employer. However, if HMRC finds that an individual who has been treated as self-employed is in their view
employed, they will first consider whether the individual should pay their own PAYE tax and employee NIC.
There are two situations in which the individual can be directed to pay the PAYE
that should have been deducted from their earnings. The first is if the employer
took reasonable care to comply with the PAYE regulations, and the failure to deduct
was due to an error made in good faith. The second is if HMRC are of the opinion
that the employee has received relevant payments knowing that the employer
willfully failed to deduct the amount of tax which should have been deducted from
those payments.
Even if HMRC will not shift any of the liability to your PA, they may ‘credit’ any taxes and NIC paid by your PA through
their tax return, against your liability as an employer. This can reduce the amount of tax and NIC that you need to
pay, however this will still likely leave you with a balance.
None of these scenarios will help you with any liability for employer’s NIC as this was your responsibility from the
outset. HMRC may, however, allow you to make a claim for the Employment Allowance, in certain years, which can
be used against your employer’s NIC liability. You will probably need help from a professional tax adviser in the event
that HMRC look into your PA’s tax status, to help lead discussions with HMRC and to challenge any findings by HMRC
that may be inappropriate. You should speak to your social care or NHS coordinator about arranging this.
What if my PA insists on being self-employed?
Obviously, you do not want to upset a good relationship with your PA, but ultimately it is your responsibility to get
their status right for the purposes of deciding whether you need to operate PAYE. The key thing is to try and make
sure they are fully informed of the facts around status – this may help them reach the conclusion that they should
be treated as an employee for themselves. We suggest that you share this factsheet with your PA as a first step.
Some PA’s may be reluctant to become employees because they think it will leave them worse off. But this is not
always true and as such, if they are still reluctant to let go of their ‘self-employment’, we suggest they read our selfemployment myth busters over the page. If they still insist on being self-employed but you think they should be an
employee, you must speak to your social care or NHS coordinator.

Self-employment myth busters:
‘I will be paid less as an employee’
Self-employed people usually have slightly higher pay rates than employees. However, the fact that an employee
receives a minimum of 28 days paid leave a year (pro rata if part time), is entitled to statutory sick pay and other
statutory payments (e.g. maternity pay), a workplace pension (and an employer contribution into it) and other
employee rights and benefits, usually more than compensates for the slightly higher pay rate. You can find a full list of
employment law rights here: https://www.gov.uk/employment-status/employee.
‘I will have to pay more National Insurance as an employee’
This is probably true, but the difference in rates for most people is small – 12% for an employee (on earnings over £166 per
week £719 a month in 2019/20) and 9% for a self-employed person (on earnings over £8,632 per year in 2019/20).
However self-employed people currently have to pay Class 2 National Insurance as well (£156 in 2019/20), which employees do
not. The range of welfare benefits that can be claimed as a self-employed person (in recognition of the different ‘classes’ of
National Insurance paid) are also slightly more limited. You can find more information on GOV.UK: https://www.gov.uk/national
-insurance/what-national-insurance-is-for.
‘I will not be able to claim all my expenses as an employee’
People may worry that as an employee they will not be able to claim the range of expenses that they can claim as a selfemployed person. However, the main type of expense that a PA will incur is probably their travel expenses to and from work.
While it is correct that these types of expenses are not allowable for employees, strictly these expenses are not
allowable for the self-employed either, as they are ‘ordinary commuting’ expenses. If they have been claiming these
expenses as a self-employed person, this may well have been incorrect. This rule is confirmed in this HMRC technical
manual: https://www.gov.uk/hmrc-internal-manuals/business-income-manual/bim37605. Other types of expenses usually
incurred by PAs, e.g. protective clothing or travel while working (as opposed to getting to work) will usually be allowable
whether the PA is an employee or self-employed.
‘I know I am not really self-employed, but there is no risk to me…’
A PA may know deep down that they need to be treated as an employee but feel there is little risk to them of insisting that they
are treated as self-employed. However as explained in the box above ‘What if I get my PA’s status wrong?’, where an
employer’s failure appears to be willful, and the employee was aware of the situation, HMRC can direct that some of the
money owing (as a result of the incorrect status) is recovered from the employee. They may also pursue interest and penalties.
Although we are not aware of any cases involving PA’s to date, there is no reason why this rule could not be used in situation
where a PA insists on being treated as self-employed and an employer does not operate PAYE on this basis, even though they
know it to be wrong.
‘If I work through my own limited company, then I CAN’T be an employee of the person I work for’
This is broadly right because you will probably be an employee of your own limited company instead. However, you cant just
forget about employment status, because if your employment status would be ‘employee’ of the person you work for but for
the limited company, then there are rules in place to ensure that you pay taxes on an ‘employee’ basis. You can find more
information about working through a limited company on the main LITRG website: https://www.litrg.org.uk/tax-guides/
employment/am-i-employed-self-employed-both-or-neither#toc-i-work-through-a-limited-company-what-is-my-position-

Okay, I’m an employer, what do I do now?
The LITRG website provides detailed information for anyone who takes on a PA, covering
areas such as becoming an employer, registering with HMRC and running a payroll. We
suggest you start with our helpful first steps guide which will give you a broad overview of
your obligations on things like tax, National Insurance, auto enrolment and employment
law: https://disabilitytaxguide.org.uk/about/resources
If, after having read it, you are worried about coping with the responsibilities of taking on your own PA, then it is
totally fine to say that you would rather have your care and support arranged for you. Alternatively, if you feel you
would like to keep maximum control and independence by continuing to receive money to pay for a PA but do not
want to manage the payroll process yourself, you could use a payroll provider to help you pay your PA. You should
speak to your social care or NHS coordinator about what kind of help there is and how to access it. For example,
they may be able to point you in the direction of a local payroll provider that they have outsourced their support to.
You should make sure that your social care or NHS coordinator is aware of the cost of any such payroll service.
This factsheet is intended to provide general information only and does not constitute advice. Before taking any action,
you should get appropriate tax advice from a professional adviser which is based on your particular circumstances. We have
done our best to ensure that the information in this factsheet is up to date as of April 2019. You can read our full disclaimer
on our website: www.litrg.org.uk/legal.
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